NATI ONAL WLDOLI FE FECERATI ON ET AL
V.
BUREAU CF LAND MANAGEVENT
| BLA 95-475 Deci ded Sept enber 24, 1998

Appeal froman order of Admnistrative Law Judge Ranon E Child
dismssing for lack of jurisdiction an appeal of a nodification of a
grazing | ease for livestock use on the Santa Mari a Ranch al | ot nent .
AZ- 026- 95- 05046.

Rever sed and renmanded.

1. Appeal s--Board of Land Appeal s--Rul es of Practi ce:
Appeal s: Jurisdiction--Rules of Practice: Appeal s:
Sanding to Appeal

An administrative | awjudge' s dismssal of a grazing
appeal on the grounds that the decision appeal ed was
not subject to appeal wll be reversed, and the case
renanded for hearing where the action appeal ed was a
final decision that may have nodified the terns and
conditions of the grazing | ease or created a grazi ng
systemout si de the scope of that authorized by an
Envi ronnent al Assessnent .

APPEARANCES Kimi A Matsunoto, Esq., and Thomas D Lustig, Esg.,
National WIdlife Federation, Boul der, (ol orado; Joseph M Feller, Esq.,
Arizona Sate Lhiversity llege of Law Tenpe, Arizona, for Appell ants.
Rchard R Geenfield, Esq., Gfice of the Held Solicitor, US
Departnent of the Interior, Phoenix, Arizona, for the Bureau of Land
Managenent .

(PN ON BY ADM N STRATI VE JUDEE THRRY

Appel lants National WIdife Federation, The WI derness Soci ety,
Yurma Audobon Soci ety, Arizona WIdlife Federation, Joseph Feller, and Jeff
Burgess have appeal ed an April 19, 1995, Qder (Qder) of Admnistrative
Law Judge Ranon E Child dismissing their appeal of a Decenber 22, 1994,
letter of the Lower Gla Resource Area Manager, Bureau of Land Managenent
(BLN), which advised that the terns and conditions of the My 31, 1991,
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grazing | ease for the Santa Maria Ranch al | ot nent had been nodi fi ed.

The April 19, 1995, QO der appeal ed fromdetermned that "neither the
Decenber 22, 1994 |etter nor any other docunent before this office
constitutes a final decision fromwhich appeal nmay be taken to this
office.” (Qder at 2.) The appeal was thereafter dismssed and a tinely
appeal taken to this Board (Interior Board of Land Appeal s).

The Santa Maria Ranch grazing al |l ot nent incl udes nore than

40,000 acres of Federal and Sate land in Arizona. 1n 1990, BLM proposed
to issue a livestock grazing | ease for the Santa Mari a Ranch al | ot nent
wth no restrictions to protect environnental resources. In response to
protests by certain of the Appellants in the present case, BLMprepared an
Envi ronnental Assessnent and Record of Decision (EARD that was issued,
along wth a grazing | ease, on My 31, 1991. The EA R contai ned a nunier
of protective stipulations, including a requirenent that cattle be nanaged
in accordance wth a rest/rotation grazing systemdescribed in the EA RD
(EARDat 1, 56, 7-8.) The |lease contained terns and conditions
consistent wth the EARID These terns and conditions included a

requi renent for herd-grazing for specific areas wthin the allotnent for
short periods followed by rest for that previously grazed area. daimng
to have relied on this protective stipulation inthe EARD the

i ndi vi dual s and organi zati ons who had protested the proposed decision did
not appeal BLMs final decision of May 31, 1991. (Satenent of Reasons

(SR at 3.)

h Septenber 25, 1994, Joseph Feller and Jeff Burgess, two of the
Appel lants in this case, visited the Santa Maria Ranch al | ot nent and
observed groups of cattle dispersed across the northern side of the
allotnent in a nmanner they believed inconsistent wth the rest-rotation
systemprescribed in the EADR and the grazing lease. (S(Rat 4.) The
pl an they observed in place in Septenber 1994 al |l owed |ivestock to be
dispersed inthe allotnent and to remain for nost of the year. Both
Burgess and Feller then wote to BLMs Area Manager requesting he take
action to enforce the terns of the lease. 1d. In aletter in response to
Burgess, dated Decenber 22, 1994 (Decenber 22 Letter), the Area Manager
stated that, in June 1994, "[a]fter an in-house discussion, the BLM deci ded
to allowthe | essees" to disperse cattle wthin the allotnent in the nanner
observed by Appel | ants. (Decenber 22 Letter at 1.)

Taki ng the Decenber 22, 1994, letter as a Notice of Decision,
Appel lants filed a tinely appeal of what they considered to be a
nodi fication of the |ease. Appellants presented four grounds for appeal :

1. The Area Manager's Decision nodified the terns and
conditions of the grazing | ease wthout prior notice to affected
interests, opportunity for protest, or prior consultation wth
affected interests. The failure to provide prior notice,
opportunity for protest, or prior consultation was a violation of
43 CF. R 88 4130.6-3, 4160.1-1, and 4110.3-3(c).

2. The Area Manager's decision significantly and

fundanent al | y changed the grazi ng nanagenent systemon the
al | ot nent
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w thout the benefit of an environnental assessnment (EA). The
previ ous grazing systemwas adopted after its environnental
inpacts were anal yzed in an EA The new grazi ng system adopt ed
w thout benefit of an EA was outside the scope of any of the
alternatives considered in the original EA The adoption of a
grazing systemthat has not been anal yzed i n any environnent al
assessnent is a violation of the National Environnental Policy
Act (NEPA) and 40 CF. R 88 1501.4(b), 1502(b), and 1508. 9.

3. The Area Manager's deci sion viol ated t he Managenent
Framework A an for the Lower G la Resource Area by authori zi ng
livestock grazing during the spring and sunmer grow ng season
indass Il habitat for the Sonoran desert tortoise.

4. The Area Manager's decision al l owed |ivestock to
renai n for extended periods of tine in the riparian areas of
desert springs and washes, where they consuned and tranpl ed
riparian vegetation, degraded water quality, and destroyed
wldife habitat. This destruction of riparian resources: (a)
was contrary to national and Sate BLMriparian policies; (b) was
contrary to the BLMs responsibility to protest ecol ogical,
environnental , scenic, scientific, wldlife, and water resources,
as set forthin 43 USC 8§ 1701(a)(8); (c) was contrary to the
principle of "multiple use" as defined in 43 US C 8§ 1702(c);
and (d) constituted "unnecessary and undue degradation,™ in
violation of the BLMs responsibilities under 43 US C
§ 1732(b).

(SR at 4-5.)

h March 16, 1995, BLMfiled a Mtion to O smss the appeal , arguing
"the issue under appeal was included in a prior decision fromwhi ch no
tinely appeal s were nade.” (Mtion to Osmss at 3.) The Mtion al so
stated that "there is no new deci sion, proposed or final to be appeal ed."
(Mtion to ODsmss at 12.)

BLMal so argued that the grazing systemauthorized by the 1994 acti on,
is "wthin the framework” of the May 31, 1991, EACR See Mtion to
Dsmss at 6, 9, 15 and 20. onversely, Appellants argued that the 1994
di spersal plan i's not consistent with the 1991 EA DR because "[t]he EA LR
relied upon grazing periods of a fewnonths foll owed by rest; the 1994
action allowed livestock in the sane places for nost of the year." (Answer
to Mtion to Dsmss at 16.)

In rendering his April 19, 1995, Qder dismssing the appeal, Judge
Child found the dispositive issue to be ‘whet her a final decision has
i ssued fromwhi ch appeal may be taken.” (Qder at 1.) In finding a |ack
of jurisdiction, Judge Child stated:

This office's jurisdictionis limted to appeals filed
by "any person whose interest is adver sely affected by a final
deci sion of the authorized officer." 43 OR 4.470(a) (enphasis
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added); see al so 43 (FR 4160.4 (reciting the exact sane

| anguage). 43 (PR 4160. 3 nakes clear that a "final decision” is
a decision inwiting wich foll ons the i ssuance of a proposed
deci sion and an opportunity for affected interests to protest
the proposed decision. In this case, no proposed deci sion was

i ssued, no opportunity was afforded affected interests, and no
final decision was issued.

(Qder at 1-2.) Sanding of Appellants has not been chal | enged before this
Board and their prior participation in the devel opnent of the EA RD i ssued
in My 1991, and their significant use of the affected |and to recreate, as
reported in the record, is sufficient to establish standi ng.

[1] Departnental regulation 43 CF. R 8§ 4.470(a) confers the right
to appeal from"a decision of an officer of the Bureau of Land Managenent
or of an admnistrative |awjudge [ALJ]." The requirenent that there be
"a decision of an officer" announcing or prohibiting a specific action
before there can be an appeal is essential. The "decision" referred to
by the regul ation has been interpreted to nean that sone action affecting
individual s having interests in the public lands is either announced or
prohibited. Joe Trow 119 IBLA 388, 392 (1991). In this case, the June
1994 change to the grazi ng procedures on the Santa Maria Ranch al | ot nent
affects the parties' rights on the public |ands and takes specific action.

It both establishes and adj udi cates new grazing privileges, and in doi ng
SO wei ghs grazing privileges vis-a-vis environnental concerns agai nst a
background of public |and nanagenent and resource policies. For these
reasons, it does constitute an appeal abl e deci sion. See Headwaters, Inc.,
101 IBLA 234, 239 (1988); c.f. Defenders of Widife, 144 1BLA 250, 255
(1998).

In this case, Appellants seek, by chal | enging a change in grazing
authori zation on the Santa Maria Ranch allotnent, to ensure that |and
use pl anning, resource and environnmental issues are fully eval uated
w th opportunity for public input, coment and contenporaneous right of
appeal , prior to inplenentation of the new decision. BLMs eval uation
and planning resulted in the preparation and i ssuance of BLMs My 31,
1991, EA'R@D prescribing the managenent of the Santa Maria Ranch
allotnent. The use specifications for that allotnent were established by
t hose pl anni ng processes, not by the June 1994, BLMDecision recited in
the Decenber 22, 1994, letter to Appel |l ants.

BLMcl ai ns, however, that no newissues not previously detern ned
by the May 31, 1991, EA/ RD have been presented in the new grazi ng
aut hori zation, raises serious issues of fact. BLMclains that "[t]he
evi dence, as presented hereunder, denonstrates that the [new action * * *
iswell wthinthe framework * * * approved on My 31, 1991 * * * " (Mbtion
to Dsmss at 6.) BLMfurther argues, "[moving |ivestock to different
parts of the allotnent and all ow ng themto use nore than one use area i s
consistent wth the next best pasture rotations, so the action under appeal
herei n arguabl y i nvol ves no change in lease terns and conditions.” (Mtion
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to Dsmss at 12.) These factual clains are precisely those chal | enged
by the Appel lants. Both of these clains require a hearing and briefing to
resol ve the factual and | egal issues.

In BvinJ. Gowder, 20 I BLA 305 (1975), a case cited by Appel |l ants,
the Board reviewed an ALJ's dismssal of an appeal of an earlier decision
of a BLMDO strict Mnager in which the ALJ ruled that the issues had been
settled in the earlier decision, and by failing to tinely appeal that
decision, the appellant had failed to tinely appeal. The Board, in hol ding
the ALJ's dismissal inproper, found that it was factual |y uncl ear "exactly
what was adj udi cated” in the prior decision. Id. at 306. Ve conclude a
simlar factual uncertainty exists in this case. The factual question
exi sts whether BLM's novenent of |ivestock under the 1994 change is
consistent wth the next best pasture rotation systemcontenpl ated by the
EA If not, the question arises whether this change represents "a change
inlease terns and conditions.” Mre specifically, the hearing nust
determne whether the 1991, EARD which relied on a strategy of
concentration of livestock in one part of the allotnent at ating, is
consistent wth the 1994 action authorizing dispersal of |ivestock across
the al | ot nent .

V¢ thus concl ude that the June 1994 change to the grazi ng
aut hori zation, announced in the Decenber 22, 1994, letter to Appel |l ants,
did constitute a decision adverse to Appel l ants and subject to appeal under
43 CF. R 8§ 4.470(a). See Joe Trow supra, at 392; dties of (ol orado
Srings & Aurora, 77 | BLA 395, 397 (1983).

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF R 8§ 4.1, the ALJ's Qder
appeal ed fromis reversed and the case is remanded to the Salt Lake dty
Ofice of the Hearings Dvision, fice of Hearings and Appeal s.

Janes P. Terry
Admini strative Judge

| concur:

John H Kelly
Admini strative Judge
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